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continuances that the examiner deter-
mines to be necessary and appropriate 
for fair resolution of the case, with due 
regard to the former employee’s need 
for adequate time to prepare a defense 
and for expeditious resolution of alle-
gations that may be damaging to that 
former employee’s reputation. 

(b) The following rights shall be 
granted to a former employee who re-
quests a hearing under § 98.5(b): 

(1) To represent oneself or to be rep-
resented by counsel. 

(2) To introduce and examine wit-
nesses and to submit physical evidence. 

(3) To confront and cross-examine ad-
verse witnesses. 

(4) To present oral argument. 
(5) To obtain a transcript or record-

ing of the hearing on request from the 
official reporter upon payment of the 
fees fixed therefor. 

(c) In a hearing under this part, the 
Federal Rules of Civil Procedure and 
Evidence do not apply. However, the 
examiner may make such orders and 
determinations regarding discovery, 
admissibility of evidence, conduct of 
examination and cross-examination, 
and similar matters the examiner 
deems necessary or appropriate to en-
sure orderliness in the proceedings and 
fundamental fairness to the parties. 

§ 98.8 Decision by examiner. 
(a) In a hearing under § 98.7 of this 

part, the Departmental counsel must 
establish a violation by a preponder-
ance of the evidence. 

(b) The examiner shall make a deci-
sion exclusively on matters of record in 
the proceeding and shall set forth in 
the decision: 

(1) All findings of fact relevant to the 
matters at issue; 

(2) All conclusions of law relevant to 
the matters at issue; and 

(3) The sanction to be imposed, if 
any. 

§ 98.9 Decision if hearing waived. 
(a) If the former employee waives or, 

in accordance with § 98.5(b) of this part, 
is deemed to have waived a hearing 
under this part, the examiner shall, 
after review of the record as it exists, 
make a decision as to whether the 
former employee is in violation of 18 
U.S.C. 207. 

(b) In a decision under paragraph (a) 
of this section, the requirements of 
§ 98.8 of this part apply. 

§ 98.10 Appeal. 
(a) Within 30 working days after re-

ceipt of a decision issued under § 98.8 or 
§ 98.9 of this part, either the Depart-
mental counsel or the former employee 
may appeal the decision to the Sec-
retary. 

(b) In making a decision on an ap-
peal, the Secretary shall consider only 
the evidence admitted during the prior 
proceeding and contained in the record 
of that proceeding. 

(c) If the Secretary modifies or re-
verses the initial decision, the Sec-
retary shall specify the findings of fact 
and conclusions of law that are dif-
ferent from those of the examiner. 

§ 98.11 Final administrative decision. 
The final administrative decision 

under this part shall be: 
(a) The decision of the examiner 

under § 98.8(b), if there is no appeal 
under § 98.10; 

(b) The decision by the examiner 
under § 98.9, if a hearing is waived or is 
deemed to have been waived and there 
is no appeal under § 98.10; or 

(c) The decision of the Secretary on 
an appeal under § 98.10. 

Subpart B—Administrative 
Sanctions 

§ 98.12 Administrative sanctions. 
(a) The Secretary, in decisions under 

§ 98.10 of this part, and the examiner, in 
decisions under § 98.8 and § 98.9 of this 
part, may impose an administrative 
sanction against a former employee 
who, after a final administrative deci-
sion under this part, is found to be in 
violation of 18 U.S.C. 207. 

(b) The administrative sanctions that 
may be imposed under subsection (a) of 
this section are: 

(1) Prohibiting the former employee 
from making, on behalf of any other 
person except the United States, any 
formal or informal appearance before, 
or, with the intent to influence, any 
oral or written communication to, the 
Department of any of its administra-
tions on any matter of business for a 
period not to exceed five years; or 

VerDate Sep<11>2014 07:59 Dec 17, 2015 Jkt 235221 PO 00000 Frm 00702 Fmt 8010 Sfmt 8010 Y:\SGML\235221.XXX 235221js
ta

llw
or

th
 o

n 
D

S
K

7T
P

T
V

N
1P

R
O

D
 w

ith
 C

F
R



693 

Office of the Secretary of Transportation § 99.735–81 

(2) Taking other appropriate discipli-
nary action, such as a reprimand or 
suspension from participation in a par-
ticular matter or matters before the 
Department. 

Subpart C—Judicial Review 
§ 98.13 Judicial review. 

Any former employee found to have 
violated 18 U.S.C. 207 by a final admin-
istrative decision under this part may 
seek judicial review of disciplinary ac-
tion imposed under this part. 

PART 99—EMPLOYEE 
RESPONSIBILITIES AND CONDUCT 

Subpart A—General 

Sec. 
99.735–1 Cross-reference to ethical conduct 

standards and financial disclosure regu-
lations. 

Subparts B–E [Reserved] 

Subpart F—Responsibilities of the Govern-
ment Employee and Special Govern-
ment Employee Following Departure 
From Government Service 

99.735–80 Applicability. 
99.735–81 Post-employment duties and re-

sponsibilities. 
APPENDIX A TO PART 99—CATEGORIES OF FI-

NANCIAL INTERESTS EXEMPTED FROM THE 
PROHIBITIONS OF SECTION 208(a) OF TITLE 
18, UNITED STATES CODE 

APPENDIXES B–D TO PART 99 [RESERVED] 
APPENDIX E TO PART 99—STATUTES REGU-

LATING POST-EMPLOYMENT RESPONSIBIL-
ITIES OF GOVERNMENT AND SPECIAL GOV-
ERNMENT EMPLOYEES 

AUTHORITY: 49 U.S.C. 322; E.O. 12674, 54 FR 
15159, 3 CFR, 1989 Comp., p. 215, as modified 
by E.O. 12731, 55 FR 42547, 3 CFR, 1990 Comp., 
p. 306. 

SOURCE: Amdt. 99–10, 42 FR 3119, Jan. 14, 
1977, unless otherwise noted. 

Subpart A—General 
§ 99.735–1 Cross-reference to ethical 

conduct standards and financial 
disclosure regulations. 

Employees of the Department of 
Transportation are subject to the exec-
utive branch-wide Standards of Ethical 
Conduct at 5 CFR part 2635, the Depart-
ment of Transportation regulations at 

5 CFR part 6001 which supplement the 
executive branch-wide standards and 
the executive branch-wide financial 
disclosure regulations at 5 CFR part 
2634. 

[61 FR 39904, July 31, 1996] 

Subparts B–E [Reserved] 

Subpart F—Responsibilities of the 
Government Employee and 
Special Government Em-
ployee Following Departure 
From Government Service 

§ 99.735–80 Applicability. 

The provisions of this subpart apply 
only to employees who terminated gov-
ernment service before January 1, 1991. 

[58 FR 7995, Feb. 11, 1993] 

§ 99.735–81 Post-employment duties 
and responsibilities. 

The duties and obligations of a Gov-
ernment employee (or a special Gov-
ernment employee) do not end when 
government service terminates by re-
tirement, resignation, or for any other 
reason. In fact the U.S. Code sets forth 
specific criminal penalties for certain 
activities by former Government em-
ployees. To summarize broadly, section 
207 of title 18, U.S. Code, prohibits a 
former Government employee from 
acting as agent or attorney in various 
types of proceedings and matters on be-
half of a non-Government party when 
the employee was involved in the sub-
ject matter while working for the Gov-
ernment. The duration and nature of 
the prohibitions depend in part on the 
depth of the employee’s involvement in 
the matter while in Government serv-
ice. Section 208 of the same title re-
lates to activities performed while a 
Government employee that benefit an 
employee’s prospective private em-
ployer. All Government employees and 
special Government employees should 
become familiar with the provisions of 
the two statutory sections cited, which 
have been made a part of this regula-
tion as appendix E, so that they will be 
aware of the restrictions which might 
affect them upon their termination 
from the Government service. 
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